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TO: Planning Commission 
 
FROM: Donna Stenger, Manager, Long-Range Planning Division 
 
SUBJECT: South Downtown Sub-Area Plan and Environmental Impact Statement (EIS) 
 
DATE: October 13, 2011 
 
 
At your October 19, 2011 meeting, the Planning Commission will have a brief presentation on 
the proposed sub-area plan for the south end of Downtown Tacoma which is currently 
underway.  
 
Background 
This project is being undertaken by the City of Tacoma 
under a sub-contract with the Puget Sound Regional 
Council (PSRC).  PSRC has been awarded a Sustainable 
Communities Regional Planning Grant by the U.S. 
Department of Housing and Urban Development (HUD), 
Office of Sustainable Housing and Communities.  The 
PSRC grant is for “Growing Transit Communities: A 
Corridor Action Strategy for the Central Puget Sound 
Region”.  This HUD grant is in Category 2 – Detailed 
Execution Plans and Programs.  PSRC’s program is 
focused on executing the region’s long-term growth 
strategy, VISION 2040.  If the region is to meet VISION 
2040’s resource protection, climate change, smart growth, 
and sustainability goals, the City of Tacoma, as one of the 
region’s metropolitan cities, must support approximately 8 
percent of the region’s total population and employment 
growth between 2000 and 2040.  Much of this growth can 
be accommodated in a revitalized downtown Tacoma, 
which has targets for an additional 60,000 jobs and 70,000 
people by 2030. 
 
The Sub-Area Plan/EIS will focus on the fact that the South 
Downtown, which includes the areas generally known as 
the Tacoma Dome, Brewery, and UWT/Museum Districts and parts of the Hillside and Foss 
Waterway Districts, has significant and well-documented capacity for additional density, access 
to multi-modal transportation (e.g. transit, light rail, and commuter rail), and further development 
will facilitate significant restoration of degraded areas.  The Tacoma Dome multimodal 
transportation station offers both significant potential for redevelopment and job creation, as well 
as an access point to the region’s largest job centers.  Further, the Sub-Area Plan/EIS will build 
on existing neighborhood partnerships, bring in county and regional stakeholders and additional 
private investment, and program further public investments (such as the Prairie Line Trail shown 
in Figure 2). 

Figure 1: Downtown Regional Growth Center 
Character Areas 
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The SEPA approach being used in conjunction with 
the development of the sub-area plan is a new tool 
authorized by the Growth Management Act in 
2010.  It allows cities to conduct upfront 
environmental review on an area-wide basis 
relieving subsequent investors from conducting 
expensive environmental analysis.  The new 
approach is described in the attached article under 
the heading “Transit-Infill Review”. 
 
The $500,000 expenditure for the Sub-Area 
Plan/EIS project is estimated to save $5.8 million in 
separate project-by-project environmental reviews, 
attract new regional investment incented by 
improved permit processing times (for large 
projects reduced from years to weeks), and provide 
a model approach to streamlining and facilitating 
major Transit Oriented Development (TOD) 
redevelopments in existing metropolitan centers.  It 
is estimated that for every 10,000 new jobs added 
to downtown Tacoma over the next 10-15 years, 
approximately half will result in shorter commutes 
from nearby neighborhoods.  These shorter commutes result in cost savings associated with 
less vehicle operations and emissions, less congestion externalities and accident risks.  Taken 
together these cost savings (discounted to present values) are in excess of $20 million. 

Figure 2: Proposed Prairie Line Trail 

 
If you have any questions or requests, please contact Ian Munce at 573-2478 or by e-mail at 
imunce@cityoftacoma.org. 
 
 
Attachment 
 
c: Peter Huffman, Assistant Director 
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Editor’s Message

By Michael P. O’Connell, Newsletter Editor

Welcome to the June  issue of the ELUL Newsletter. This 
issue includes articles, updates and law school reports. The 
first article, by Courtney Kaylor, addresses use of mediation 
to resolve land use conflicts. The second article, by Jeremy 
Eckert, addresses use of SEPA by cities to encourage eco-
nomic development and sustainable communities.

This issue also includes Matthew Love and Christo-
pher Zentz’s update on federal court decisions on federal 
environmental law, Richard Settle’s update on significant 
recent judicial decisions in land use law, Andrea McNamara 
Doyle’s update on Environmental Hearings Boards deci-
sions, and Ed McGuire’s update on Growth Management 
Hearings Board decisions. Finally, this issue also includes 
reports from each of Washington’s law schools.

The Editorial Board welcomes Matthew Love as the 
newest member of the Editorial Board. The Editorial Board 
invites suggestions for articles for the next Newsletter. 
If you have any comments or questions regarding the 
Newsletter or its content, please contact me or any other 
member of the Editorial Board listed on the back page of 
this issue. Thank you for your interest in and support of 
the Newsletter.

Section Report

By Jill Guernsey, Section Chair

Thank you to all members and subscribers to the ELUL 
Section. We are pleased to announce that almost everyone 
rejoined the Section despite the increase in dues. The Execu-
tive Committee continues to work hard to provide value 
for your dues. This year, we will again be sponsoring three 
mini-CLEs free to all Section members/subscribers, the 
ever-popular Newsletter, grants to all three Washington 
law schools for students interested in environmental and 
land use law, and the Midyear Program Reception.

By the time this Newsletter reaches you the 2011 Mid-
year at Alderbrook will have taken place. We thank this 
year’s co-chairs, Jessica K. Ferrell, Marten Law PLLC, Se-
attle, and Phil A. Olbrechts, Olbrechts & Associates, PLLC, 
Granite Falls, for an excellent program on Land, Water, and 
Restoration: Local to National Trends.

We also thank those who provided funds so that scholar-
ships could be awarded to nine individuals enabling them 
to attend the Midyear: Cascadia Law Group PLLC; Chuck 
Wolfe, Attorney at Law,;Foster Pepper PLLC,;GordonDerr 
LLP; Gordon Thomas Honeywell LLP; Hillis Clark Martin 
& Peterson, P.S.; K&L Gates LLP; Marten Law PLLC; Mc-
Cullough Hill Leary PS; Plauché & Stock LLP; and Stoel 
Rives LLP.

Thank you too for completing the survey we sent out 
in February. We will announce the results soon.
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19 RCW 7.07.030(3).
20 RCW Chapter 58.17.
21 RCW Chapter 36.70A.
22 RCW Ch. 36.70B.
23 RCW Ch. 43.21C.
24 See e.g., League of Residential Neighborhood Advocates v. City of Los Angeles, 

498 F.3d 1052 (9th Cir. 2007) (settlement agreement allowing construc-
tion of church without required conditional use permit invalidated).

Using SEPA to Encourage Economic 
Development and Sustainable 
Communities

By Jeremy Eckert, Foster Pepper PLLC1

This article reviews and analyzes State Environmental 
Policy Act (“SEPA”) tools that cities can use to encourage 
economic development and sustainable communities. The 
SEPA tools include categorical exemptions, three forms of 
“upfront SEPA,” and functional equivalence. Used together, 
these SEPA tools can limit (or eliminate) SEPA-based chal-
lenges for urban projects, providing cities with a competitive 
edge to attract sustainable urban development.

A Challenging Task: Encouraging Urban Development
Washington State’s cities are responsible for encour-

aging economic development and sustainable communi-
ties under the State’s Growth Management Act (“GMA,” 
Chapter 36.70A RCW). Generally, the GMA attempts to 
direct growth away from areas that have high resource 
and environmental values and into urban areas where 
infrastructure exists. In other words, encouraging urban 
development is an essential part of the State’s environmental 
policy. Within this framework, the GMA attempts to balance 
environmental, housing, and economic development goals. 
Although environmental review is a necessary requirement 
to maintain the State’s ecological integrity and policies, 
environmental review can also be used to obstruct rather 
than promote sustainable development.

In 1971, nearly 20 years before GMA’s enactment, 
the Legislature enacted SEPA (Chapter 43.21C RCW) to 
ensure adequate environmental review of proposed proj-
ects. Since 1971, federal, state and local governments have 
adopted numerous additional environmental and growth 
management laws and regulations. Although specific en-
vironmental review occurs through these additional laws 
and regulations, SEPA review is fundamental to achiev-
ing the State’s environmental and growth management 
goals. At the same time, SEPA review, including related 
administrative and judicial review, can delay and increase 
costs of projects with significant overall environmental, 
economic development and sustainability benefits, ob-
structing rather than promoting the State’s environmen-

tal, growth and economic development policies in some 
cases.2 For example, recently SEPA was used to challenge 
the State’s first “Living Building,” a commercial building 
located in a dense urban neighborhood and designed to 
generate 100% of its energy and water needs on-site, in 
addition to reaching numerous other “green building” 
benchmarks. Project opponents argued that the project re-
quires an environmental impact statement, largely because 
the project will block their views.3 The legal challenge has 
cost the developer tens of thousands of dollars; and, if the 
opponents are successful, they will delay the project for a 
year or more and substantially increase project costs. The 
SEPA-based appeal of the Living Building is one example 
that demonstrates how SEPA review can work in some 
cases at cross-purposes with the State’s environmental, 
growth and economic development policies.

This article reviews and analyzes the SEPA tools that 
are available for cities (and counties within unincorporated 
urban growth areas) to reduce regulatory delay and increase 
certainty for cities and urban developers. Specifically, 
this article reviews categorical exemptions, upfront SEPA 
review, and functional equivalence. Additionally, recent 
legislative enactments provide new financing mechanisms 
for the State’s fiscally strained cities to fund the implemen-
tation of selected SEPA tools. 

Categorical Exemptions

Categorical exemptions provide a cost-effective tool 
for expediting development of projects that will not have 
a significant adverse environmental impact by exempting 
such projects from SEPA’s environmental review require-
ments.4 Specifically, cities may use their legislative authority 
to exempt from SEPA review projects that would develop 
up to 20 residential units, 20 multi-family units, and 12,000 
square feet of commercial development. The exemptions 
provide a substantial development incentive for projects 
at or below the categorical exemption levels. However, the 
exemptions are limited, and some developments that cities 
want to encourage are beyond the exemption levels. For 
example, the six-story Living Building in Seattle would 
not be eligible for the categorical exemption. Additionally, 
a mixed-use development near a Sound Transit rail stop 
would not be exempt from SEPA because the residential 
development likely exceeds 20 units and the retail space 
would likely exceed 12,000 square feet. Accordingly, proj-
ects that cities want to encourage (i.e., the Living Building, 
transit-oriented-development, etc.) remain vulnerable to 
timely and costly SEPA review processes and appeals.

Table 1: SEPA CATEGORICAL EXEMPTIONS 
(WAC 197-11-800(1)(c))

Project Exemption Level 
Residential Development 20 units
Multi-family Development 20 units
Commercial Development 12,000 square feet
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Upfront	SEPA
For projects not eligible for a categorical exemption, 

SEPA provides cities with three forms of upfront SEPA to 
minimize or eliminate SEPA-based appeals at the project 
level. The three forms of upfront SEPA are: (1) infill exemp-
tions; (2) planned actions; and (3) transit-infill review.5 If 
adopted, each tool requires the city to prepare or reference 
a non-project environmental impact statement (“EIS”) that 
analyzes the environmental impacts of future develop-
ment at the planning stage for a specified sub-area. If a 
new EIS is necessary, the city is responsible for preparing 
and defending the non-project EIS. Once the non-project 

EIS is complete, all projects that are consistent with statu-
tory criteria and the sub-area’s development regulations 
may rely on the non-project SEPA review and mitigation 
measures.

The intent of upfront SEPA is to streamline urban 
development by reducing or eliminating duplicative en-
vironmental review and reducing or eliminating potential 
SEPA-based administrative appeals at the project level. As a 
practical matter, however, the form of upfront SEPA will 
have differential consequences for both the city that com-
pletes (and initially funds) the upfront EIS and the developer 
who relies on that EIS, as further described in Table 2. 

Table 2: “UPFRONT SEPA”
Planned Actions 
(RCW 43.21.031)

Infill	Exemption 
(RCW 43.21C.229)

Transit-Infill	Review 
(RCW 43.21C.420)

Date enacted 1995 2003 2009
Non-project EIS re-
quired?

Yes

Or reference another 
relevant non-project EIS

Yes

Or reference another 
relevant non-project 
EIS

Yes

City’s EIS cost recov-
ery authorized?

No No Yes

Projects that may rely 
on non-project EIS

All projects in the speci-
fied subarea except es-
sential public facilities

Only projects that are 
“mixed use” or resi-
dential

All projects in the specified 
subarea

“Shelf-life” of the non-
project EIS

Not specified Not specified • The non-project EIS must 
be issued by July 18, 2018

• The project must vest ten 
years after the EIS is issued

EIS notice provisions As provided in WAC 
197-11-510 

As provided in WAC 
197-11-510

Extensive notice provi-
sions

Project appeals for 
projects that are con-
sistent with sub-area 
plan

Subject to appeal under 
WAC 197-11-172(2)(b)

Subject to appeal un-
der WAC 197-11-305

Not subject to administra-
tive or judicial appeals if the 
project vests within ten years 
of the EIS’s issuance

Planned Actions, RCW 43.21.031
To date, cities have predominantly relied on “planned 

actions” (RCW 43.21C.031) to complete the upfront en-
vironmental review of a sub-area. Planned actions have 
been used successfully to encourage economic develop-
ment and sustainable communities.6 However, planned 
actions have several practical limitations. First, preparing 
and potentially defending a non-project EIS is expensive. 
Other statutory provisions prohibit cities from recovering 
funds associated with completing a non-project EIS for a 
planned action ordinance, creating a significant cost for 
Washington State’s fiscally strained cities. Second, essential 
public facilities may not be included in a planned action 

and rely on the planned action’s non-project EIS. Finally, 
projects relying on the non-project EIS are vulnerable to 
SEPA-based challenges at the project level: (1) if the project 
does not meet the requirements of the planned action 
ordinance or (2) where the earlier-completed EIS does not 
adequately address all probable significant adverse impacts 
of a particular proposed project (WAC 197-11-172(2)(b)).7 
In effect, SEPA’s planned action provisions allow a proj-
ect opponent, instead of challenging the non-project EIS 
years earlier when it was prepared, to “second guess” the 
non-project EIS at the project level. This undermines the 
purpose of SEPA’s planned action provision to increase 
regulatory certainty and reduce delay for the development 
of urban projects.
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Infill Exemptions, RCW 43.21C.229
The Legislature amended SEPA twice in an attempt 

to address planned action shortcomings. The 2003 “infill 
exemption” (RCW 43.21C.229) authorizes a city to enact 
new categorical exemptions beyond the levels authorized in 
WAC 197-11-800 (discussed above) if the city’s comprehen-
sive plan was subjected to environmental analysis through 
a non-project EIS prior to adoption. The exemptions may 
extend to all residential and “mixed-use” developments that 
are consistent with a sub-area plan for which a non-project 
EIS was completed. When used, the infill exemption is an 
effective tool to reduce the scope of SEPA-based appeals for 
certain types of urban development (e.g., the Living Build-
ing or transit-oriented development). In fact, it is unclear 
why more cities do not use the infill exemption. Perhaps 
elected officials are not aware of the tool, or perhaps they 
are concerned about potential adverse public response to 
enactment of additional categorical exemptions.

However, the infill exemption does have certain limita-
tions. Like planned actions, the infill exemption does not 
authorize a city to recover the costs associated with the 
non-project EIS. The infill exemption is also limited to resi-
dential and mixed-use development, but the statute does 
not define “mixed-use.” Apparently, the development must 
include some residential development to be eligible, and 
purely commercial and/or industrial and/or institutional 
development is excluded. Finally, projects relying upon the 
infill exemption remain vulnerable to SEPA appeals based 
on claims under WAC 197-11-305.8

Transit-Infill Review, RCW 43.21C.420
Enacted in 2009, “transit-infill review” (RCW 

43.21C.420) is intended to expedite transit-oriented-
development by addressing the limitations of planned 
actions and the infill exemption. First, transit-infill review 
explicitly authorizes cities to charge developers a fee to re-
cover all costs associated with the non-project EIS. Second, 
all development (e.g., commercial, industrial, mixed-use, 
residential, and public facilities) may rely on the non-project 
EIS. Finally, transit-infill review eliminates all SEPA-based 
appeals for subsequent urban development projects if:

(1) The city completes a non-project EIS for a sub-area 
plan and development regulations designed to ac-
commodate infill development;

(2) The infill development is consistent with the sub-
area plan and development regulations; and

(3) The developer submits an application sufficient to 
vest the project within a period specified by the city, 
not to exceed ten years after the issuance of the final 
EIS.9

Unlike planned actions, project opponents may not 
“second guess” the non-project EIS at the project level 
in an attempt to establish a litigable SEPA issue. Accord-

ingly, using transit-infill review, cities can encourage 
urban development (e.g., the Living Building or transit-
oriented-development) by eliminating project-based SEPA 
appeals, provided that the specific project satisfies the 
above criteria.

Cities considering using transit-infill review should be 
aware of the statute’s eligibility criteria, extensive mailed 
notice, and upfront public participation provisions. These 
provisions vary depending on population and region of the 
State. Additionally, transit-infill review contains a sunset 
provision. That provision establishes a July 18, 2018 cut-
off date for EISs that may be used for transit-infill review. 
After July 18, 2018, projects may continue to rely on the 
non-project EIS for limitations on further SEPA only if the 
EIS was issued by the city before July 18, 2018. In effect, 
cities have approximately a seven year window to complete 
a non-project EIS for transit-infill review purposes.

Functional Equivalence
A “functional equivalence” provision enacted in 1995 

(RCW 43.21C.240) arms GMA planning jurisdictions (for 
the purposes of this article, “cities”) with a cost-effective 
tool to limit the time, expense, and scope of SEPA review. 
Functional equivalence allows cities to determine that 
existing local, state, and federal laws or rules provide ad-
equate analysis and mitigation of some or all of the specific 
adverse environmental impacts of a proposed project. This 
allows the city to streamline the review process without 
the preparation of a costly EIS.10

However, cities that rely on functional equivalence do 
not immunize development projects from potential SEPA-
based judicial and administrative appeals. The regulations 
enacting functional equivalence allow project opponents to 
identify environmental “impacts resulting from changed 
conditions, impacts indicated by new information, [or] 
impacts not reasonably foreseeable in the GMA planning 
process” (WAC 197-11-158(3)). If such impacts are identified, 
the project may require an EIS, and that EIS is then subject 
to an adequacy appeal. This process may stall the project 
for years and greatly increase project costs, perhaps to a 
point of infeasibility. In short, SEPA’s functional equivalence 
provision may not provide the same level of certainty and 
expedition as upfront SEPA.

From a practical perspective, however, functional 
equivalence can play a supporting role to narrow the 
scope of potential SEPA-appeals. For example, a jurisdic-
tion that has enacted a planned action ordinance may 
also use functional equivalence when issuing a threshold 
determination for a proposed project. The city’s threshold 
determination would state that the requirements for envi-
ronmental analysis, protection, and mitigation have been 
adequately addressed in the city’s development regulations, 
comprehensive plan, and in other applicable federal, state 
and local laws or rules, including the mitigation identified in 
the planned action ordinance. Therefore, if a project opponent 
successfully challenges the planned action on the basis of a 
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no longer adequate non-project EIS, the city may rely upon 
functional equivalence to demonstrate SEPA compliance 
nevertheless.

Moving Forward: Urban Development and SEPA
Project opponents repeatedly use SEPA as their pri-

mary legal means to challenge urban development. The 
use of the State’s most fundamental environmental law to 
block urban development is particularly ironic because the 
State has made strong policy decisions to encourage urban 
development as a means to protect farms and forests (by 
directing growth away from those lands) and to reduce the 
State’s greenhouse gas emissions (by making transit and 
transit-oriented-development available in urban areas).

Categorical exemptions, the three forms of upfront 
SEPA, and functional equivalence used separately or in 
combination provide effective tools to foster sustainable 
urban development. By utilizing these tools, cities can 
provide urban developers with significant reductions in 
regulatory uncertainty and potential delay caused by time 
consuming and costly SEPA-based appeals. In short, these 
complementary SEPA tools may enable cities to promote 
and expedite economic development and sustainable 
communities.

Jeremy Eckert is an attorney at Foster Pepper, PLLC. Mr. Eckert 
counsels private and public clients on land use, environmental, real 
estate, municipal law, and water law issues. He has represented 
clients in issues involving federal, state and local regulations, 
including the Clean Water Act, the Endangered Species Act, 
the Growth Management Act, the Shoreline Management Act, 
the State Environmental Policy Act, and the Land Use Petition 
Act. Mr. Eckert’s practice also focuses on water resources and 
water rights matters, including water right due diligence, water 
right changes/transfers, municipal water systems, and associated 
litigation. Mr. Eckert can be reached at 206-447-6284; eckej@
foster.com.

1 The author thanks his colleagues Dick Settle and Pat Schneider for their 
assistance with this article. Mr. Settle, Mr. Schneider, and Mr. Eckert 
assisted in drafting RCW 43.21C.420 (the most recent upfront SEPA 
statute). The author also thanks Deborah Munkburg, principal and 
partner at inova planning communication design llc, for her valuable 
insights.

2 See WAC 197-11-330(5) (in making a SEPA threshold determination, 
the lead agency may not balance beneficial aspects of a proposal with 
adverse environmental impacts).

3 See WAC 197-11-330(5) (here, the beneficial environmental aspects of 
the Living Building may not be used to offset the building’s potential 
adverse environmental impacts, including any viewshed impacts). See 
also WAC 197-11-444(2)(b)(iv); Polygon Corp. v. City of Seattle, 90 Wn.2d 
59, 578 P.2d 1309 (1978).

4 Defined in WAC 197-11-720, “categorical exemption” “means a type 
of action, specified in these rules, which does not significantly affect 
the environment (RCW 43.21C.110 (1)(a)); categorical exemptions 
are found in Part Nine of these rules. Neither a threshold determina-
tion nor any environmental document, including an environmental 
checklist or environmental impact statement, is required for any cat-
egorically exempt action (RCW 43.21C.031). These rules provide for 
those circumstances in which a specific action that would fit within 
a categorical exemption shall not be considered categorically exempt 
(WAC 197-11-305).”

5 These terms are used for descriptive purposes in this article, and the 
descriptive term may not appear in the relevant SEPA statute authoriz-
ing the tool.

6 Planned action success stories abound. For example, the City of Ev-
erett used a planned action to complete environmental review for the 
Paine Field sub-area as an incentive for Boeing to keep its operations 
in Washington State. Today, Paine Field is home to the Boeing manu-
facturing plants for the 747, 767, 777, and 787 aircraft. In addition to 
economic development, cities have successfully used planned actions 
to encourage urban revitalization projects, with examples including 
Mill Creek Town Center and Federal Way City Center.

7 See, Davidson Serles & Associates v. City of Kirkland, 159 Wn. App. 148, 
244 P.3d 1003 (2011).

8 For example, a SEPA-based challenge under WAC 197-11-305(1)(b)
(ii) may assert that a project relying upon the infill exemption is one 
project in a series of exempt actions that are physically or function-
ally related to each other, and that together the projects may have a 
probable significant impact upon the environment.

9 The ten-year vesting requirement creates a potential timing issue for 
sub-area plans with a build-out scenario exceeding ten years.

10 See, e.g., Moss v. City of Bellingham, 109 Wn. App. 6, 31 P.3d 703 (2001), 
review denied, 146 Wn.2d 1017, 51 P.3d 86 (2002).

Environmental Law Update

Federal Environmental Law Update

By Matthew A. Love and Chris D. Zentz, Van Ness Feldman, P.C.

I. National Environmental Policy Act (“NEPA”)

The Wilderness Society v. United States Forest Service, et 
al., 630 F.3d 1173 (9th Cir. 2011).

In The Wilderness Society v. United States Forest Service, 
the Ninth Circuit revisited the so-called “federal defen-
dant” rule, which categorically prohibits private parties 
and state or local governments from intervening of right 
on the merits of claims brought under NEPA. The Ninth 
Circuit ultimately joined other circuits in abandoning the 
rule as conflicting with the Federal Rules of Civil Procedure 
(“FRCP”).

Under the FRCP, upon timely motion, any party may 
intervene of right in a case in which a person “claims an 
interest relating to the property or transaction that is the 
subject of the action, and is so situated that disposing of 
the action may as a practical matter impair or impede the 
movant’s ability to protect its interest, unless existing par-
ties adequately represent that interest.” Fed. R. Civ. P. 24(a)
(2). In contrast, the “federal defendant” rule “categorically 
precludes private parties and state and local governments 
from intervening of right as defendants on the merits of 
NEPA actions.” See Churchill Cnty v. Babbitt, 150 F.3d 1072, 
1082, as amended, 158 F.3d 491 (9th Cir. 1998).

In this case, the United States Forest Service (“Forest 
Service”) adopted a travel plan that would allow motor-
ized vehicles to use nearly 1,200 miles of roads and trails 
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